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The Constitution and Covid-19: To
declare a State of Emergency or not?
Background
A number of countries and states over the world have gone ahead to declare a state of
emergency due to the current pandemic of the viral disease called Covid-19. In Africa; Liberia,
Ethiopian, Senegal and Ivory Coast have gone ahead to invoke constitutional provisions of a
state of emergency to safe guard their citizenry. However, despite the confirmed cases within
and those in the neighboring countries in East Africa, Uganda has not invoked any emergency
provisions of the 1995 Constitution. The government is steadily handling the outbreak of the virus
under the provision of the Public Health Act, cap 281. This places a question on when and at
what point does the constitution allow for the declaration of a state of emergency. It also raises
concerns on the extent to which the Public Health Act will go towards safeguarding the citizens
from this deadly virus? Furthermore, it raises pertinent issues as to procedure law and its
enactment thereof with regards to managing, controlling and avoiding the spread of the virus? It
goes without saying that Ministry of health went further and made regulation to help control the
spread of the deadly virus. This is matter that needs quick in-depth analysis by the public and
legal experts. The most immediate platform for this was the online audiences which can be reach
on twitter, face book and other social media platforms

To better understand the dynamics posed by this legal
phenomenon, CEPIL called for an online dialogue to
unravel certain constitutional principles surrounding
the declaration of a state of emergency vis-a-vis the
current pandemic. For a more fruitful conversation,
CEPIL sought out for legal experts endowed with
knowledge on constitutional interpretation to lead the
deliberations. The Identified legal minds included:
Dr. Busingye Kabumba, a lecturer of
law at Makerere University and
Consultant on law development with
vast experience in constitutional
understanding, its interpretation and
application
Mr. Elison Karuhanga a partner at
Kampala Associated Advocates, A
legal practitioner who has had
numerous encounters with the courts
law on matter requiring constitutional
interpretation in form of constitutional
petitions

Ms. Samantha Mwesigye, a
government senior legal practitioner
to fill shade light on the states
perspective and rationale with the
regard to the actions it has taken as
opposed to the provisions of the
Constitution.

The Highlights
The conversation started off with the take of the
panelists on the measure taken by government to
curb the spread of Covid-19 and in unison they
agreed that the government took reasonable,
sensible, and proper measures due to the robust
kind of disease faced Uganda and the world at
large.
However, Dr. Busingye Kabumba argued that the
measures taken could not pass the test under
Article 43 of the 1995 Constitution.

SUMMARY
Uganda is a developing country with a
politically volatile environment
characterized by endless abuse of the
rule of law thus the following issues
needed to be addressed during the
tweet chat:
Whether the measures taken by the
government during the lockdown
are in line with the Public Health
Act, Cap 281
Factors determining the declaration
of a state of emergency in Uganda •
The sufficiency of the use of the
Public Health Act, cap 281
Using the Public Health Act to
uphold the Rule of Law
Whether a state of emergency is
necessary and what measures
government can employ to address
the emerging threats to public order
The principle of checks and
balances amid the pandemic
The effect of a state of emergency
on derogable and non-derogable
rights.

Q u ote s of t h e day
“Using the Public Health Act, Cap 281
is equivalent to bringing a knife to a gun
fight. Covid-19 will shake the very
foundation of the state.”
Dr. Busingye Kabumba, Law Don
Makerere University

“We are at war! Everyone must do their part. As
lawyers ours is to ensure soundness of the
relevant laws, assist the public and law
enforcement to understand them, and also
support accountability. Citizens must abide the
law. We can beat this.”
Ms. Samantha Mwesigye, Government Lawyer
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The Highlights Cont'd
He further stated that jurisprudence has also
established that the test established under
Article 43 is not met if one can show that the
measure in question was not the ‘least restrictive
means’ of achieving the public interest objective
in question. This argument was respectfully disagreed by Mr. Elison Karuhanga saying that the
test in Onyango Obbo case acknowledged that
freedoms should not endanger the interest of the
community.
“The Public Health Act, Cap 281 was the route
chosen and seems to be working quite fine. The
state in it is wisdom didn’t need any more room.
All schools are closed, most businesses closed,
passenger flights banned, this is not what
defines a state of emergency.
A state of emergency is a legal concept that
allows the government to operate somewhat
outside the constitution order which is not case
in Uganda today.” It was argued that the
measures taken are properly under the Public
Health Act and they meet the tests for limitation
on the impinged human rights. Therefore, they
are in public interest and necessary to prevent
spread of a contagious disease subject to Article
23(1)d
Mr. Elison Karuhanga shared that the idea that
in a state of emergency there is more
accountability to different arms of government is
erroneous and impractical. Ms. Samantha
Mwesigye further lamented that transparency
and accountability is core in this time and so
whether there is a state of emergency or not
citizens should continue to hold government
accountable.
The concern on the executive taking over all the
three arms of government in the Covid-19
pandemic was raised and Mr. Phillip Karugaba
argued that Parliament should stay in their lane.
Parliament passed the laws under which action
is being taken and always retains oversight. Let
the ministry of health execute its statutory
mandate under the Public Health Act, Cap 281.

“The measures taken are reasonable and
lawful in the circumstances. We face a
disease that is formidable in every respect
and the response must be quick, robust
and decisive. I think the use of the Public
Health Act, cap 281 is necessary.”
Mr. Elison Karuhanga, Associate
Partner, Kampala Associated
Advocates

“Senior lawyer Phillip Karugaba argued
that Parliament should stay in their lane.
Parliament passed the laws under which
action is being taken and always retains
oversight.”
Mr. Phillip Karugaba, Head ENSAfrica

“Clearly the state in its wisdom did not
need any more room. The PHA which
was the route chosen seems to be
working quite fin.”
Mr. Kiryowa Kiwanuka, Partner
K&K Advocates

“I wish one day we could bring a
patient with a contagious disease to
Dr. Busingye kabumba so as to enjoy
the right to association.”
Mr. Ofwono Opondo, Executive
Director, Uganda Media Centre

Join us every Friday, 10:00 am to
11:00 am @cepil_ug with
#HaveYourSay for insightful
discussions on relevant issues
affecting the public today
For more information go to our website
on www.cepiluganda.org
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